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The Corona pandemic not only reveals the fragility of the Indonesian health system, but also exposes the weakness of Indonesia’s demo-
cracy. This particularly concerns the ability of political and judicial institutions to control government power.

Since the first Covid-19 cases were reported in Indone-
sia in March 2020, the number of cases continues to soar.
In April 2021, it was recorded that more than 2,5 million
people had been infected with Covid-19 in Indonesia,
with the death toll reaching more than 70,000 people.
This number is expected to grow, especially after 12 April
2021, Indonesia achieved its daily record-breaking num-
ber, where for the first time in a year, the positive cases
surpassed the 40,000 marks.?

With such a large number of cases, currently, the Indo-
nesian health system is entering its nadir’, where many
hospitals especially in Java (Indonesia’s most populated
island) were full with Covid-19 patients, while their ox-
ygen stocks were empty. This forced many Covid-19 pa-
tients to self-isolate in their own homes, and many died
during this process.?

To overcome this crisis, since last year the Indonesian gov-
ernment under the presidency of Joko Widodo (Jokowi)
declared a health emergency status based on Law No. 6
of 2018 on Health Quarantine. The activation of this status
gives the government the authority to introduce a large-
scale social restriction policy in several provinces, restrict-
ing social activities related to religion and education.*
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Pandemic. <https:/ /covid19.go.id />
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Unfortunately, one year after it was implemented, this
policy proved to be ineffective and failed to reduce the
spread of Covid-19 because it still allowed people to trav-
el outside their region. During the Eid celebration on 12
and 13 May 2021, millions of people travelled outside
their hometown to perform the tradition of ‘mudik’ (visit-
ing their relatives),® which triggered a significant increase
of Covid-19 cases.

Although this pandemic seems to have exposed the fra-
gility of the Indonesian health system, it has also exposed
the weakness of Indonesia’s democratic system, especial-
ly regarding the performance of political and legal insti-
tutions to check the government’s power.

Weakening of Check and Balances

After transitioning to democracy in 1998 (popularly
known as ‘reformasi’), which was followed by compre-
hensive amendments to democratize the Indonesian 1945
Constitution, Indonesia was once seen as the most suc-
cessful story of democratic transition in Southeast Asia,
especially from 2004 until 2014.° This success cannot be
separated from the role of political and legal institutions
in Indonesia to check the government’s performance, thus
preventing the phenomenon that previously occurred in
the pre-reformasi period where the executive became too
powerful and unchecked.
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<https:/ /www.dw.com/en/covid-indonesian-hospitals-grap-
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However, in recent years there is a tendency that Indone-
sia has started to bring back its old authoritarian tradi-
tion, especially after President Jokowi came to power in
2014. Since coming to power, Jokowi often used various
legal and constitutional mechanisms to weaken the pow-
er of other state institutions tasked with the duty to check
his government.” This tendency even seems to be getting
stronger during this pandemic.

It cannot be denied that in almost all countries across
the globe, this pandemic made the role of the executive
increasingly more dominant, especially in terms of the
decision-making process.® But, for countries whose gov-
ernments have been trying to make their power uncon-
strained since before the pandemic like Indonesia, this
pandemic provides ample opportunity to further consol-
idate and expand their power.’

For example, at the beginning of the pandemic, the Joko-
wi government tried to use a civilian emergency status
to handle this pandemic, based on the president’s exclu-
sive power to declare the state of emergency in the 1945
Constitution. The issuance of this status has the poten-
tial to weaken democracy because it not only allows the
government to limit a person’s freedom of movement and
freedom of speech, but also weakens the power of other
state institutions that should supervise his government.”
Luckily, his government decided to cancel this plan and
chose to declare a health emergency status due to pres-
sure from the public.

Although it failed to establish a civilian emergency status,
the Jokowi government’s attempts to concentrate state
power in their hands did not stop there. Shortly after de-
claring the health emergency status, Jokowi promulgat-
ed Emergency Regulation No 1/2020 on State Economic
Policy to Handle Coronavirus Pandemic. This regulation,
which was made to deal with the economic crisis caused
by the pandemig, states that the administrative court can-
not challenge any government policy related to the pan-
demic. This regulation also prohibits the prosecution of
any government official implementing this regulation in
the Civil or Criminal Court."

In effect, this regulation makes the government almost
immune from the Court’s supervisory role. It was also
formed without having any legal basis, because the activa-
tion of health emergency status does not provide the gov-
ernment with immunity from judicial oversight.? Besides
that, there is no reason for the Jokowi government to elim-
inate the role of the court during the pandemic since the
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judiciary — even though it has difficulty operating — is still
able to hold trials through electronic or hybrid services.”®
The role of the House of Representatives (DPR) as a legis-
lative institution has also weakened during the pandemic
alongside the role of the judiciary. Even before the pan-
demic, the Jokowi government had almost completely
captured the legislature through their success in getting
the support of the three-quarters of the DPR seats. But it
was during this pandemic that the Jokowi government
seems to have succeeded in making the DPR fully work
as a rubber stamp to legitimize their action.

The government and the DPR issued various controver-
sial laws through undemocratic processes such as the
Omnibus Law on Job Creation, the Revision of the Indo-
nesian Constitutional Court Law, and the Revisions to the
Coal and Mineral Mining Law. These laws were formed
through a hasty process and behind closed doors, with-
out adequate involvement of the public.** When the public
protested against the enactment of these laws, the gov-
ernment cited the pandemic as a reason to not involve the
public in the process to create these laws.®

Some of these laws were also enacted to weaken the per-
formance of other state institutions tasked to check the
government. An example of this is the Revision of the In-
donesian Constitutional Court Law. Although this Law
gives an impression that it was made to strengthen the
independence of the Constitutional Court® — since it al-
lows the current benches of the Court to stay in office lon-
ger — actually this Law is closely related to the interests
of the Jokowi government to weaken the Court. Before
this Law was issued, the Jokowi government — with its
supporters in the DPR - successfully appointed several
Constitutional Court judges suspected of being loyal to
his government, such as Enny Nurbaningsih and Arief
Hidayat.”” Therefore, the enactment of this Law will se-
cure the position of some of these loyalist judges, at least
until the end of the Jokowi Presidential term.

Moreover, it was also during this pandemic, that the Joko-
wi government tried to weaken the Corruption Eradication
Commission (KPK) — the most trusted law enforcement
institution in Indonesia. The government dismissed some
senior KPK staff and investigators under the pretext that
they had failed to pass the ‘civic test’ which is part of the

13 Amalinda Savirani and Linda Yanti Sulistiawati, ‘The Malady of Ig-
norance? Indonesian Parliament During the COVID-19 Pandemic’
(April 06, 2021) New Mandala. <https://www.newmandala.org
the-malady-of-ignorance-indonesian-parliament-during-the-co-
vid-19-pandemic/>

14 See Rafiqa Qurrata Ayun and Abdil Mughis Mudhoffir, ‘Omnibus
law shows how democratic process has been corrupted’ (October
12, 2020) Indonesia at Melbourne. <https://indonesiaatmelbour-
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process to shift their status to a civil servant. This test itself
is very controversial, given that its substance is unrelated
to the performance of the KPK employees when conduct-
ing their job. Some of the questions in the test are related to
the personal views of the KPK employees, including their
stances on political and religious issues.”

The Fragility of Indonesian Constitutional Democracy

The explanation above shows how this pandemic is un-
veiling the fragility of constitutional democracy which
has been adopted in Indonesia after the reformasi, espe-
cially from the efforts to weaken it by the government.
This vulnerability has become even more visible recent-
ly after the supporters of President Jokowi initiated a
proposal to amend the 1945 Constitution regarding the
provisions that limit the President’s term of office to two
terms, to allow him to become President for the third
time. This idea emerged because Jokowi’s supporters
believe that the current crisis caused by this pandemic
would be easier to overcome if the President could stay in
office for a longer period.”

Regardless of its reason, this proposal certainly contra-
dicts the main objective of reformasi and the democrat-
ic amendments from 1999 to 2002, made to prevent the
centralization of power in the hands of the Presidents.
The introduction of this proposal is also unreasonable,
because even though Indonesia is currently experiencing
a massive crisis, the presidential election itself will only
be held in 2024, so there is enough time for the President
to solve this crisis before the election.

What needs to be noticed from all of these current efforts
to weaken democracy, is that the democratic reforms per-
formed from 1998 until the early 2000s did not succeed in
creating a robust constitutional democracy in Indonesia.
Evidence for this assumption actually was visible when
Indonesia was widely referred to as the most successful
democratic country in Southeast Asia from 2004 to 2014.
During that period, Indonesia succeeded in transitioning
to democracy, and running smoothly mainly due to the
role of non-elected institutions such as the KPK and the
Constitutional Court, where both institutions — especially
the KPK - successfully became the most trusted institu-
tions by the public. Marcus Mietzner even argued that the
consolidation of democracy occurred during this period
because of the role of the Constitutional Court, which
successfully resolved many political conflicts peacefully
through constitutional means.*

In an ideal democratic system, political institutions such
as the President and the legislature should become the
main actors in upholding democratic values, because they
are the institutions that are directly elected by the people.
Meanwhile, if the law enforcement institutions that are not
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ken Indonesia’s Anti-Corruption Agency KPK’ (June 04, 2021) Trans-
parency International. <https: www.transparency.org/en/press
dismissals-controversial-civics-test-further-weaken-indonesia-an-
ti-corruption-agency-kpk>
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Int'l J. Const. L. Blog. <http://www.iconnectblog.com/2021/04
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directly elected are more trusted by the public, it indirectly
shows that there is an inherent problem in the Indonesian
democratic system. Thus, this pandemic is not the main
culprit that causes the declining quality of Indonesia’s de-
mocracy, it is only a catalyst that exposes the problems that
already existed in the Indonesian democratic system.
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